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An applicant for asyl umwho departed the United States after havi ng
been granted an advance authorization for parole, and who, on his
return, was paroled into this country under the provisions of
section 212(d)(5) of the Immgration and Nationality Act, 8 U S.C
§ 1182(d)(5) (Supp. V 1993), was properly placed in exclusion
proceedi ngs following the Inmmgration and Naturalization Service's
denial of his application for asylum and revocation of his parole.
Navarro-Aispura v. INS, 53 F.3d 233 (9th Cr. 1995); and Barney v.
Rogers, 83 F.3d 318 (9th Gir. 1996), distinguished.

Pro se

Robert F. Peck, Assistant District Counsel, for the Inmgration and
Nat ural i zati on Service

Bef ore: Board En Banc: SCHM DT, Chairman; VACCA, HEI LMAN, HOLMES,
HURW TZ, WVILLAGELIU, FILPPU, COLE, MATHON, JONES, and
GRANT, Board Menbers. Di ssenting Opinions: ROSENBERG
Board Menber; GUENDELSBERGER, Board Member.

HOLMES, Board Member:

In a decision dated January 13, 1995, the Immgration Judge
determ ned that the applicant was properly in exclusion proceedi ngs
and found hi minadm ssi ble under section 212(a)(7)(A)(i)(l) of the
Immigration and Nationality Act, 8 U S . C § 1182(a)(7)(A(i)(l)
(1994).' The Immgration Judge also ruled that the applicant was

! The Illegal Immgration Reformand | mmigrant Responsibility Act
of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546
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i neligible for suspension of deportation under section 244(a) of the
Act, 8 U.S.C. 8§ 1254(a) (1994), in exclusion proceedi ngs and deni ed
his applications for asylum and w t hhol ding of deportation. The
appl i cant has appeal ed. The appeal w |l be dism ssed.

I. FACTS

The applicant first entered the United States in 1983 as a
noni mm grant on an “F-1" student visa. He had various departures
and reentries into the United States in 1988, ultimtely reentering
this country on August 2, 1988, on his “F-1" visa. In 1989, wth
the conditions in his hone country of Lebanon worsening, the
applicant filed an application for asylumwth the Inmmgration and
Nat ural i zati on Servi ce. In May 1991, the applicant earned a
master’s degree in engineering. It is not clainmed that at any point
thereafter he continued as a student in this country.

In 1993, while his application for asylumwas still pending, the
applicant testified that he learned that his father was being
treated for cancer in Paris. Shortly thereafter, he submtted an
Application for Travel Document (Forml-131) to an Inmgration and
Nat ural i zati on Service district director, applying for an “advance
parol e” document so that he could visit his father. On January 28,
1993, the district director approved the applicant’s request. The
Aut hori zation for Parole of an Alien Into the United States (Form
| -512) advised the applicant that presentation of that docunent
prior to March 27, 1993, would “authorize an inmgration officer at
a port of entry in the United States to permt the [applicant] to
enter the United States as an alien paroled pursuant to section
212(d)(5) of the Immi gration and Nationality Act.” (Enphasi s added.)
See section 212(d)(5) of the Act, 8 U S. C. 8§ 1182(d)(5)(Supp. V
1993); 8 CF.R 8§ 212.5(e) (1993). The remarks section of the form
not ed:

1(...continued)

(“I' RIRA"), replaced the definition of “entry” wth the terns
“adm ssion” and “admitted.” Conpare section 101(a)(13) of the Act,
8 US. C § 1101(a)(13) (1994), with section 101(a)(13)(A) of the
Act, 8 U S.C. § 1101(a)(13)(A) (Supp. Il 1996). However, section
309(c)(1)(B) of the IRIRA, 110 Stat. at 3009-625, allows for the
applicant’s proceedings to “continue to be conducted w thout regard
to such anendnments.” Thus, this applicant’s case is adjudicated
under the pre-1IRIRA version of the Act.
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Subject is an alien who is not an exchange alien subject to
the foreign residence requirenent, is not the beneficiary
of aprivate bill and is not under deportation proceedi ngs,
i n whose case parole has been authorized by the District
Director in the public interest. |If, upon your return to
the United States you are found to be inadm ssible, you
wi || be subject to exclusion proceedi ngs under Section 236
of the Imm gration and Nationality Act.

The arrival stanp on the Forml1-512 reflects that on his return to
the United States in 1993, the applicant was, in fact, indefinitely
paroled into the United States under the provisions of section
212(d)(5) as a matter of “public interest.”

On March 9, 1994, the Service denied the applicant’s application
for asylum and notified himon April 7, 1994, that his parole for
deferred i nspection had been revoked as of that date. See 8 C.F.R
8§ 212.5(d)(2)(i) (1994). The applicant was also served with a
Notice to Applicant for Adm ssion Detained for Hearing Before
I mmigration Judge (Form-122), which advised himthat he did not
appear entitled to enter the United States because he appeared to be
an i mm grant who, at the tine of application for adm ssi on, was not
i n possession of a valid entry docunment and was not exenpt fromthe
presentation thereof.

In a prehearing brief, the applicant argued through counsel that
he had been incorrectly placed in exclusion proceedings. He
submtted that he had the right to have his status tested in
deportation proceedings, which, in addition to allowing him to
further pursue his application for asylum would also permt himto
apply for suspension of deportation. He requested that the
| mmi gration Judge “l ook to the spirit of the | aw because, if he had
known he woul d not be “put in the sane situation” when he returned
to the United States in 1993, he never would have left to visit his
sick father. However, the | nm gration Judge denied the applicant’s
nmoti on, concluding that he was properly in exclusion proceedings.
In this regard, the Imm gration Judge noted that the advance parole
docunent issued to the applicant “clearly indicates to the hol der
that upon return to the United States he wll be subject to
excl usi on proceedi ngs under section 236 of the Inmgration and
Nationality Act.”

The applicant pursued his application for asylum and w t hhol di ng
before the I'mrigration Judge. He testified that he was a Lebanese
Christian fromBsalim a town nostly inhabited by Christians. There
had been fighting around the outskirts of this town in 1983 between
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Christian/ Lebanese forces? and Syrian forces. The appli cant
testified that Christians in his town were forced to fight for the
Lebanese forces, and that when he was i n high school he had received
training during breaks and at two sumrer canps. He was required to
participate in the training or “they’ Il cone after you and take you
by force” and “they would not give you a diplom unless you
participated in [this] training.”

The applicant graduated from high school in 1982. Thereafter
(apparently in 1983), he was drafted by the mlitia and forced to go
to the “front” as part of a group of 40 nen. He stated that he was
an enlisted man, was good with artillery because of his math skills,
and was second in comrand of his group of nine nen. He was kept at
the front for 1 nonth without [eave. He was then given a 6-hour
| eave. He told his superiors that that was not enough tine and he
probably woul d not be able to nake it back. A superior responded
that if he did not return he was “a dead man.” He testified that he
had heard that others who had not returned fromleave were hunted
down or killed. He did not want to return to the front because he
did not want to be part of the war. He went on | eave, deserted from
the mlitia, and hid at a relative’s house. The Lebanese forces
| ooked for himw thout success. They held his younger brother for
a “couple of days” and questioned him about the applicant’s
wher eabouts, but his brother was rel eased because he was young and
did not have a skill. In Novenber 1983, the applicant went to the
Ameri can Enbassy i n predom nately Misli mWst Beirut, wthout having
to cross any Christian mlitia checkpoints, and successfully applied
for a student visa. As noted above, he first entered the United
States later that sane year.

The applicant testified that he returned to Lebanon in 1988 to
visit his parents for about 6 weeks because he was very concer ned
about them He stayed at his parents’ home and did not go anywhere
el se because of the fighting and because he did not want to be
recogni zed by anyone, particularly his previous superiors. The
applicant returned to Lebanon again in 1993 for 7 weeks because of
his father’s poor health. He did not have any trouble in Lebanon in
1988 or 1993. However, he testified that he was fearful of
returning to Lebanon because be was afraid he would be called a
deserter by former menbers of the Christian militia and be bl amed

2 During nmost of his testinony the applicant used the terns
“Christian forces” and “Lebanese forces” interchangeably. However,
when addressing the conditions in Beirut, he distingui shed between
the “Christian mlitia” and the “Lebanese arnmed forces per se.”
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for “losing their wars.” He stated that his previous superiors
still lived in his hometown, that they were armed and could not be
controlled by the government, and that he was afraid they would
probably do “the ultimate.” He testified that the “war |ords” could
hunt hi m down anywhere in Lebanon, but acknow edged that the | eader
of his 40-man militia unit was not a “war lord.”

I'1. JURI SDI CTI ONAL | SSUE

The initial issueraisedinthis case, which was briefed and argued
before the I mmgration Judge, is whether the applicant is properly
i n exclusion proceedings. There are two principal aspects to this
issue. The first is whether, aside fromN nth Grcuit precedent, we
would agree with the Immigration Judge’'s conclusion that the
applicant was properly in exclusion proceedings because he was
paroled into the United States in 1993 under the provisions of
section 212(d)(5) of the Act. The second is whether, irrespective
of our own conclusion in this regard, deportation proceedi ngs are
mandat ed under the facts of this case by the decision of the United
States Court of Appeals for the Nnth Grcuit in Navarro-Ai spura V.
INS, 53 F.3d 233 (9th Cr. 1995).

A. Law and Regul ati ons

The applicant in this case was paroled into the United States under
the authority of section 212(d)(5)(A) of the Act, which provides:

The Attorney Ceneral may, except as provided in
subparagraph (B) or in section 214(f), in [her] discretion
parole into the United States tenporarily under such
conditions as [she] may prescribe for energent only reasons
or for reasons deemed strictly in the public interest any
alien applying for adm ssion to the United States, but such
parol e of such alien shall not be regarded as an adm ssi on
of the alien and when t he purposes of such parole shall, in
the opinion of the Attorney Ceneral, have been served the
alien shall forthwith return or be returned to the custody
from which he was paroled and thereafter his case shal
continue to be dealt with in the same manner as that of any
ot her applicant for adm ssion to the United States.

The rel evant, terse regul atory provi sionregarding this applicant’s
request for an advance authorization of parole is set forth at 8
C.F.R § 212.5(e), which states:
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Advance aut horization. Wen parole is authorized for an
alien who will travel to the United States w thout a visa
the alien shall be issued Forml-512.

The rel evant regul atory provi sion regarding the term nation of the
applicant’s parole is at 8 CF.R § 212.5(d)(2)(i), which, in
rel evant part, provides:

Term nation of parole --

(2)(i) On_notice. In cases not covered by paragraph
(d) (1) of this section, upon acconplishnent of the purpose
for which parole was authorized or when in the opinion of
the district director in charge of the area in which the
alien is located neither enmergency nor public interest
warrants the continued presence of the alien in the United
States, parole shall be term nated upon witten notice to
the alien and he or she shall be restored to the status
which he or she had at the time of parole. Any further
i nspection or hearing shall be conducted under section 235
or 236 of the Act and this chapter, or any order of
exclusion and deportation previously entered shall be
execut ed.

B. Anal ysis and Concl usi ons Regarding the Propriety
of Excl usi on Proceedi ngs

1. Statutory Analysis

The statutory authority for an advance aut horization of parole, an
adm ni strative procedure, emanates fromsection 212(d)(5)(A) of the
Act . See Navarro-Aispura v. INS, supra, at 235. At the tinme
advance parole was granted to the applicant section 212(d)(5)(A)
authorized the Attorney GCeneral wunder certain circunstances,
i ncl udi ng energent reasons and reasons deened strictly in the public
interest, to parole an alien into the United States under such
conditions as may be prescribed. Section 212(d)(5)(A) expressly
provi ded that such parole of an alien “shall not be regarded as an
adm ssion of the alien and when the purposes of such parole shall,
in the opinion of the Attorney General, have been served the alien
shall forthwith return or be returned to the custody from which he
was parol ed and thereafter his case shall continue to be dealt with
in the sane manner as that of any other applicant for adnmission to
the United States.” (Enphasis added.)
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“Advance parole” is a mechani smby which a district director can,
as a humanitarian nmeasure, advise an alien who is in this country,
but who knows or fears that he will be inadm ssible if he | eaves and
tries to return, that he can |eave with assurance that he will be
parol ed back into the United States upon return, under prescribed
conditions, if he cannot establish that he is adm ssible at that
tine.®* This humanitarian adm nistrative procedure of necessity is
tied to section 212(d)(5)(A) parole authority because neither the
Attorney General, nor the district director as her del egatee, has
authority under lawto adnmit an alien into this country unless the
| aw aut horizes such admission.* See section 212(a) of the Act.
Thus, in this case, even had the district director so desired, he
had no statutory authority, nor do inplenmenting regul ations create
such authority, to advise the applicant that he could |eave the

8 The term “advance parole” is sonething of a msnomer, and this
phrasi ng may cause sone confusion. An alien in the United States
can request an advance authorization of parole. |If the request is
approved, the alien is not at that point “paroled.” Rather, the
alien is advised in advance of a departure that, if he neets certain
conditions, he will be paroled into the United States when he
returns. This is a distinction of some significance. See, e.qg.,
Barney v. Rogers, 83 F.3d 318, 321 (9th Cr. 1996).

4  The law, of course, could provide otherw se. For exanpl e,
Congress has provided that an alien granted benefits under section
301 of the Inmgration Act of 1990, Pub. L. No. 101-649, 104 Stat.
4978, 5029 (relating to famly unity), or an alien granted tenporary
protected status under section 244A of the Act, 8 U S.C § 1254a
(1994), who is authorized by the Attorney General to travel abroad
tenmporarily, with certain limtations, on return to the United
States “shall be inspected and adnitted in the same imrgration
status the alien had at the tine of departure.” M scellaneous and
Techni cal Immigration and Naturalization Arendnents of 1991, Pub. L.
No. 102-232, § 304, 105 Stat. 1733, 1749 (enphasis added). However,
it was not argued either bel ow or on appeal that there is any such
statutory authority under which the applicant before us, although
i nadm ssible at the tinme of his returnto the United States in 1993,
coul d nonet hel ess have been admtted into the United States, and we
are aware of no such authority. W note that neither dissent
identifies the statutory authority that would have authorized a
Service officer to have admitted the applicant into the United
States at the tinme he returned to this country in 1993 seeking
admi ssi on.
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United States and be readmitted into this country on his return if
at the tine of his return the applicant could not establish that he
was admnissible under controlling |aw. Absent readmi ssion, as
opposed to parole under section 212(d)(5)(A), the applicant would
have no right under the Inmgration and Nationality Act to have his
status tested in deportation proceedings. See Mitter of Torres, 19
| &N Dec. 371, 373 (Bl A 1986), and cases cited therein.

Accordi ngly, when the applicant’s request for an entry docunent was
granted by the district director as a humanitarian neasure, it was
done so on a formwhich advised the applicant that, upon his return
prior to a designated date, an inmgration officer would be
authorized to permt himto enter the United States as an alien
parol ed pursuant to section 212(d)(5) of the Act. He was further
properly advised that if, upon return to the United States, he was
found to be inadmissible, he would be subject to exclusion
proceedi ngs under section 236 of the Act, 8 U S. C. § 1226 (1988 &
Supp. V 1993). Wen he returned to the United States in 1993, he
was, in fact, paroled into this country under the provisions of
section 212(d)(5).

VWil e one could argue whether the applicant fully understood the
significance of his departure and whet her clearer |anguage could or
shoul d have been used to advise him of the consequences of his
departure, those issues are not determinative of the question of
statutory or regulatory authority. Advance parole is a procedure
whose authority is derived fromsection 212(d)(5) of the Act. That
section of | aw nmakes clear that the “parole of such alien shall not
be regarded as an admi ssion of the alien and when the purposes of
such parole shall . . . have been served the alien shall . . . be
returned to the custody fromwhi ch he was parol ed and thereafter his
case shall continue to be dealt with in the sane manner as that of
any other applicant for admssion to the United States.”
Section 212(d)(5) of the Act. Thus, under the express |anguage of
the Act, the applicant was properly placed i n exclusion proceedi ngs
once his application for asylum was denied, and his parole was
properly termnated. Neither an Immgration Judge nor this Board
has authority to change that result sinply as a matter of equity.

2. Nnth Crcuit Case Law

The remai ni ng question regarding this issue, however, is whether
wi t hout regard to our concl usions set forth above, a contrary result
is mandated in this case as a result of the Ninth Circuit’s decision
in Navarro-Aispura v. INS, supra. If so, we would follow that
court precedent because this case arises within the jurisdiction of
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the Ninth Crcuit. See Matter of Anselnp, 20 I&N Dec. 25, 30-32
(BIA 1989). W do not find an entirely clear answer to this
guesti on because the factual setting of this case falls somewhat
between that in Navarro-Aispura and that in Barney v. Rogers, 83
F.3d 318 (9th Gr. 1996). We think a fair reading of these cases is
that the court woul d have to extend sonewhat its hol ding i n Navarro-
Ai spura, and perhaps nodify its later decision in Barney, to
enconpass this applicant’s factual circunstance. That being the
case, we do not find that our decision here is controlled by
existing Ninth Crcuit case | aw

Navarro- Ai spura v. INS, supra, involved an alien who had sought and
been granted advance permission to return to Mexi co while he had an
application for registry pending before the Service. See section
249 of the Act, 8 U S.C. § 1259 (1988). He traveled to Mexico and
apparently was paroled into the United States on his return. The
Service ultimately denied his application for registry and then
commenced exclusion proceedings. The Inmmgration Judge concl uded
that the alien was properly in exclusion proceedi ngs but granted the
alien’s application for registry. On appeal, the Board first
rejected the alien’s claim that he was entitled to deportation
proceedings, then held that the Immgration Judge had no
jurisdiction to consider his registry clai mbecause the regul ati ons
only provided for adm nistrative reviewof registry applications in
deportation proceedings. Under this ruling by the Board, the alien
lost any right for further adm nistrative review of the registry
application that was pending before the Service at the time he
departed the United States.

A district court reversed this Board decision and ruled that
Navarro- Ai spura had the right to have his status tested in
deportation proceedings. Navarro-Aispura v. INS, 842 F. Supp. 1225
(N.D. Cal. 1993). The Ninth Circuit ultimtely agreed that, “under
the circunstances of this case,” the alien was entitled to a
deportation hearing. Navarro-Aispura v. INS 53 F.3d at 234. The
circuit court further agreed with the district court that the
regulations at 8 CF. R 8§ 245.2(a)(4)(ii)(1993), relating to the
parol e of aliens with pending applications for adjustnment of status
under section 245 of the Act, 8 U.S.C. § 1255 (1994), applied only
to aliens seeking adjustnment of status, not to those seeking
registry.® The court did not find a different result was conpel |l ed

5> W note that we also do not find the provisions of 8
CFR 8245.2(a)(4)(ii) to be deternmi native of the i ssue before us
(continued...)
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by Landon v. Plasencia, 459 U S. 21 (1982). The court finally ruled
that a formthat Navarro-Ai spura had signed acknow edgi ng that he
woul d be subject to exclusion proceedings, if “his application for
adj ustment of status was denied,” did not give himadequate notice
t hat he woul d be subj ect to excl usi on proceedi ngs upon return to the
United States because, assumi ng he understood the format all, he
m ght reasonably have assuned that it did not apply to hi mbecause
he was not applying for adjustnent of status.

The case before us does not involve an alien who had an application
for either adjustnment of status or registry pending at the tine of
hi s departure fromand parole back into the United States.® In this
case, when the applicant departed the United States he had an
application for asylum pending before the Service. Wen paroled
into the United States on his return from Lebanon, he was free to
pursue his application for asylumbefore the Service and to reapply
for such relief before the Inmgration Judge in these exclusion
proceedi ngs. Thus, unlike Navarro-Ai spura, the applicant herein did
not lose any rights with regard to the application for relief that
he had pending before the Service at the time he left the United
States. And, the FormI1-512 that this applicant was provided did
not reference adjustment of status whatsoever and specifically
advised himthat, if upon return to the United States he was found
to be inadm ssible, he would “be subject to exclusion proceedi ngs
under section 236 of the Inmmigration and Nationality Act.”

Mor eover, al though the applicant herein had not been an applicant
for adjustnment of status at the tine he left the United States, as
was the case in Barney v. Rogers, supra, the court noted in Barney
that the “at the tinme of parole” |anguage in 8 CF. R 8§ 212.5(d)(2),
a regulatory provision cited in the district court’s decision in
Navarro- Ai spura, and the provision wunder which the present
applicant’s parole was termnated, referred to the “tine” of the
alien's return to the United States when she was actually granted
parole. This provision did not “freeze” the alien’s earlier status
as an illegal overstay. Barney v. Rogers, supra, at 321. In
addition, although the alien in Barney asserted that the Service

5(...continued)
in the present case.

6 The present case also does not involve an alien with an
application for suspension of deportation pending at the time of
departure and return to the United States. Thus, our decision today
is not dispositive of such a case.

10
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should have given her a “detailed explanation of exclusion,
deportation, and the consequences of accepting the advance parole,”
t he court concl uded that the Service “is barred fromgiving the kind
of legal advice to aliens that Petitioner clains she should have
received.” 1d. Finally, the court noted in Barney that the
applicant not only was able to determ ne that she needed advance
parole if she wanted to | eave the country and return, but al so was
abl e to obtain advance parole on her own, whichis simlarly true in
the case now before us. Having previously obtained visas to enter
this country, the applicant herein was aware of visa requirenents
and obviously was aware that he was no | onger a student.

Gven the facts in Navarro-Aispura, involving an alien with a
pendi ng application for registry who had been provided confusing
information relevant to adjustment of status, and the subsequent
decision of the court in Barney v. Rogers, we do not find that
existing Ninth Circuit precedent mandates a ruling that the
applicant in this case has a right to deportation proceedings. CQur
understanding of the law, particularly given the clarity of the
| anguage of section 212(d)(5)(A) of the Act, is that the applicant
before us is properly in exclusion proceedings. W do not have
authority to reach a contrary conclusion solely as a matter of
equity.” Accordingly, we find that the I nmgration Judge correctly
rul ed that the applicant was properly in exclusion proceedi ngs.

[11. REMAINI NG | SSUES

The Imrigration Judge concluded that the applicant had not
est abl i shed that he had either been a victimof past persecution or
that he presently had a well-founded fear, or faced a clear
probability, of persecution in Lebanon on account of his race,

7 W think it fair to conclude that equitable considerations
under st andabl y have played a role in the judicial decisions relating
to “advance parole.” However, faced with a clear statutory or

regul atory directive, our jurisdiction is limted. See Matter of
Her nandez- Puente, 20 1 &N Dec. 335 (BI A 1991). W additionally note
t hat, al though couched in different |anguage, the actua
under pi nnings of the dissents are equitable considerations rather
than an identification of the statutory authority under which this
appl i cant coul d have been adnmitted to the United States by a Service
officer in 1993 in the face of sections 212(a) and 212(c)(5) of the
Act .

11
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religion, nationality, nenbership in a particul ar social group, or
political opinion. See sections 101(a)(42)(A), 208(a), 243(h) of
the Act, 8 U.S. C. 88 1101(a)(42)(A), 1158(a), 1253(h) (1994); INS v.
Cardoza- Fonseca, 480 U.S. 421 (1987); INS v. Stevic, 467 U S. 407,
418, 421 (1984); see also INS v. Elias-Zacarias, 502 US. 478
(1992). Accordingly, the Inmm gration Judge denied the applicant’s
applications for asylumand w t hhol di ng of deportation. On appeal
the applicant sinply states that the Inmgration Judge erred in
“denying ny asylumclaim?”

We find no error in the Inmmgration Judge’'s decision denying the
applicant’s request for asylum The applicant was clearly not a
vi cti mof past persecution, having once been threatened with harmif
he deserted the nmlitia.® Moreover, the warning he recei ved agai nst
desertion froma superior inthe mlitia, when he was goi ng on | eave
fromhis 40-man unit, occurred some 15 years ago. He has returned
to his honetown in Lebanon w thout incident on two occasions, for 6
weeks in 1988 and 7 weeks in 1993, when fighting was still ongoi ng.
The applicant has not chall enged the I nmgration Judge’s sumary of
t he changed and i nproved circunstances in Lebanon in recent years.
And, he has not presented evidence that would support the
reasonabl eness of his stated fear of harmfromhis former superiors
because of his desertion fromthe Christian militia in 1983.° On
this record, we do not find that the Immgration Judge erred in
denying the applicant’s request for asylum

The applicant submts that the Immgration Judge erred in denying
his application for suspension of deportation; however, he has not
denonstrated his eligibility for such relief in exclusion
proceedi ngs. See Yuen Sang Low v. Attorney Ceneral, 479 F.2d 820
(9th Gr.), cert. denied, 414 U S. 1039 (1973); Natter of Torres,

8 The applicant’s testinony regarding his past history in Lebanon
and the circunstances under which he left that country in 1983
differ from the information reflected in the Cctober 7, 1989,
affidavit that he submitted with his initial application for asylum
(e.g., he stated in 1989 that he had served with the mlitia for 1
year and he did not claimto have been threatened by his superiors
or to have deserted fromhis unit). However, the credibility of his
testi mony was not questioned below, and we accept, as true, his
testinmony before the Inmgration Judge.

® As noted by the Inmigration Judge, the applicant only expressed
a fear of harmby those with whom he briefly served in the nilitia
in 1983.

12
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supra. Finally, the applicant submts, in a conclusory manner, that
the Immgration Judge erred in denying his “motion to continue
proceedi ngs.” However, we find no error in the Immgration Judge’s
denial of a prehearing notion to continue proceedings pending
Service action on a petition filed by the applicant’s enpl oyer to
classify himas a “specialty worker.” In any event, the applicant
has not identified any prejudice in this regard. See Matter of
Si brun, 18 I &N Dec. 354 (BIA 1983). Accordingly, the applicant’s
appeal will be dism ssed.

ORDER: The appeal is dismssed.

Vi ce Chairman Mary Magui re Dunne and Board Menber Lori L. Scial abba
did not participate in the decision in this case.

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully dissent.

| believe it of the utnost inportance for us to understand the
facts and tine line involved, as well as to deternmne the
controlling law, in this case. Considering the facts, and in
particul ar, considering themin light of the applicable statutory
and regul atory provisions and the law of the United States Court of
Appeal s for the NNnth Circuit, in which this case arises, | believe
that the “applicant” belongs in deportation proceedi ngs, where he
properly woul d be referred to as the “respondent.”! At a mni mum
wi t hout regard to what we call himor the proceedings in which his
eligibility toremaininthe United States or attain asylumor sone
other lawful status is considered, | believe that he is entitled to
pursue his application for suspension of deportation, which was
summarily rejected by both the Inmgration Judge and this Board.

! I would refer to the “applicant” by name both as a matter of
dignity and as an indication that | do not believe him to be
considered to be seeking entry or admission to the United States,
were it not for the fact that our commitnent to protecting the
confidentiality of asyl umapplicants overrides these ot her concerns.
My reference to himas the “applicant” shoul d not, however, be taken
to nean that | believe it appropriate to treat himas an applicant
for adm ssion.
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In ny view, the majority has focused incorrectly on the N nth
Circuit decision in Barney v. Rogers, 83 F.3d 318 (9th Cr. 1996)
(involving a claimof the right to deportation proceedings after a
departure and return to pursue an adj ustment of status application),
as resolving the issue before us, view ng that decision as creating
an anbiguity incircuit precedent, and alleviating our obligationto
follow the Ninth Crcuit’s decision in Navarro-Aispura v. INS, 53
F.3d 233 (9th GCr. 1995) (involving the right to a status
determ nation in deportation proceedings followi ng a departure and

return in order to consider a registry application). I nsof ar as
these decisions address the adequacy of notice the applicant
received at the tinme he was granted advance parole, | agree with ny

di ssenting colleague, Board Menber John Guendel sberger, that
Navarro- Ai spura v. INS, supra, appears to govern. Neither deci sion,
however, really gets to the heart of the matter before us.

In reality, it is Mendoza v. INS, 16 F.3d 335 (9th Cr. 1994)
whi ch gives significant weight to the “brief, casual and innocent”
statutory |anguage enacted by Congress in section 244(b) of the
Immigration and Nationality Act, 8 U S.C 8§ 1254(b) (1994) -- and
the sense of the court in Rosenberg v. Fleuti, 374 U S. 449 (1963),
where that |anguage originated -- that actually authorizes the
applicant’s departure and return as a “deportable alien.” See also
Aguilera-Medina v. INS, 1998 W. 97361 (9th Cir. 1998); Espinoza-
Qutierrez v. Smth, 94 F. 3d 1270 (9th Cr. 1996). Furthernore, as
the decisions of the Ninth Crcuit have held uniformy in cases
simlar to this one, the fact that “advance parol e’ was used as the
mechani smfor the applicant’s departure and return does not nandate
any particular treatnent of the applicant on his return that would
conprom se his access to statutorily available benefits that woul d
be available to himbut for his having traveled briefly for energent
reasons. See Patel v. Landon, 739 F.2d 1455 (9th Cir. 1984)
(relying on Landon v. Plasencia, 459 U S. 21 (1982), and Joshi v.
District Director, INS, 720 F.2d 799 (4th Cr. 1983)); see also
Castrejon-Garcia v. INS, 60 F.3d 1359 (9th Cr. 1995). These are
t he decisions that ultimtely shoul d govern the outcone of the issue
bef ore us.

I . RELEVANT | NDI VI DUAL AND PROCEDURAL FACTORS AFFECTI NG
THE APPLI CANT” S PRESENT LEGAL PCSI TI ON

The applicant entered the United States lawfully 15 years ago, in
1983, as a foreign student, comng from a Christian Lebanese
community of Bsalim near Beirut, Lebanon. He complied with his
noni mr grant status and obtained his master’s degree in mechanica

14
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engineering in 1991. During the 15 years he has been physically
present in this country continuously, he has had two absences, the
first of approximately 6 weeks, and the second of 7 weeks, totaling
approxi mately 3 nont hs.

A. The Applicant’s Imrigration H story

On June 18, 1988, while still in student status, the applicant
returned briefly to Lebanon -- traveling by boat from Cyprus, since
the Beirut airport was shut down -- to ascertain the well-being of
his fanmily after their town had been shelled and bonbarded during
the civil war. In 1989, shortly after his return fromthis brief
visit to Lebanon and while he was still in |awful student status, he
applied for asylumbased on his fear of persecution in Lebanon, and
awai t ed adj udi cation of his asylumrequest by the Inmmgration and
Nat ural i zati on Servi ce.

A docunent in the record indicates that, nearly 4 years later, in
January 1993, while his asylum application was still pending and
unadj udi cated by the Service, he |l earned that his father “has cancer
and is being treated in Paris” and that his nother, who was there in
Paris with his father, wanted the applicant to see him Thi s
Application for Travel Docunent (Form I-131) was signed by the
applicant on January 4, 1993, was stanped “approved” on January 8,
1993, and was hand delivered to him on January 28, 1993. The
applicant returned in March 1993 and was inspected by the Service
and, according to that inspection, he was then “deferred” into the
country wi thout any further determi nati on being made on his status.
In a prehearing brief, the applicant’s counsel reported that the
Service’s “INS Nonimmgrant Information Systeni reads: “Date
Admitted: 3,20,1993” (enphasis added), indicating the applicant
returned within 2 nonths of his departure.?

A year after the applicant’s brief departure and return in 1993,
and al nost 5 years after he first filed his asyl umapplication, the
Servi ce adj udi cated his asylumapplication and denied it. According
to the applicant’s prehearing brief, the referral erroneously
i ndi cated that the applicant was paroled into the United States and
then “subsequently applied for asylum” By letter dated April 7,

2 This docunment also indicates that the applicant certainly was
i nspected and his return recorded, and it raises a question whether
he was “admitted,” as the docunent actually states.

15
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1994, the applicant was advised that the “Parole for Deferred
I nspection when you nmade your application for adm ssion” was
revoked, and Forns [-122 and 1-110, alleging and informng the
applicant and the I'mrigration Court that the applicant appeared to
be an i ntendi ng i nm grant not i n possession of the proper docunents,
were filed by the Service

At the tine the applicant departed the United States wth
perm ssion in 1993, he had been in this country follow ng a | awful
adm ssion for nearly 10 years. | note that as an asyl um appli cant
wi th a pending asylum application before the Service, the applicant
was entitled to remain in the United States. He was granted
“enpl oynent aut horization” by the Service in Cctober 1989, foll ow ng
the filing of his asylum application.? I also note that the
applicant did not seek perm ssion to travel briefly to the country
in which he feared persecution, but to a third country, France
where his father was being treated.*

B. The Notice Received by the Applicant

The travel authorization provided to the applicant when he applied
to travel for enmergency purposes stated, “[S]Jubject is an alien
i n whose case parole has been granted in the public interest

. [1]f, on your return . . . you are found to be inadmi ssible,
you will be subject to exclusion proceedings . . . .” (Enphasis
added.) This travel authorization, received in response to a single
travel application filed by the applicant during the 5 years that
the applicant awaited the Service's adjudication of his asylum

8 The applicant’s authorization is based on an asylum application
filed in 1989 and preceded 8 CF. R 8§ 208.7 (1997) and former 8
C.F.R 88 208.7 and 274a.12(c)(8) (1990). The record, which
contains evidentiary docunents provided up to and including the
heari ng before the I mm grati on Judge, whi ch concl uded on January 13,
1995, includes duly filed tax returns for the years 1990 through
1992 and a W2 statenent for the year 1994.

4  Regul ations adopted in Decenber 1994, long after the asylum
application in this case had been filed and al nbst 2 years after

perm ssion for tenporary travel was sought while that application
was pending, provided that an asylum application will be deened
abandoned if the applicant travels to the country of clainmed
per secution, unless conpelling reasons for such travel are shown.

8 CF.R 8§ 208.8 (1997).
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application, did not advise hi mthat should the Service deny asyl um
he woul d be considered inadm ssible since his student status had
expired and he was “out of status.”

The applicant was not put on notice that he would forfeit the
opportunity for any further consideration of his asylumapplication
or any other claimto eligibility toremainin the United States to
be determ ned in deportation proceedings. Specifically, it did not
advi se hi mthat he woul d be unabl e to seek suspensi on of deportation
for which he al ready had accrued nore than the statutory requirenent
of 7 years’ continuous physical presence, contrary to the statutory
provision indicating that “brief, casual, and innocent” departures
did not interrupt the continuous period of physical presence

required of suspension of deportation applicants “imediately
precedi ng” their applications. See section 244(b)(2) of the Act, 8
US. C 8§ 1254(b)(2) (1994). 1In addition, the travel authorization

suggested that he could “return” and did not advise him that
“inadm ssibility” would be incurred by his nerely returning to the
United States as authorized, in the status he had when he departed.

It al so did not advi se hi mthat, shoul d he be “subject to exclusion
proceedi ngs,” he would forego the benefit of provisions requiring
a specific period of time fromrecei pt of notice of the charges to
the time of his hearing and the opportunity to obtain counsel to
represent him that he would have received in deportation
proceedings.® It did not informhimthat, under such circunstances,
he would not be eligible to apply for voluntary departure, as he
woul d have been in deportation proceedings. He was not i nforned
that, under the law then in effect, he would not have access to a
bond redeterm nati on hearing before an Inmm gration Judge, or that
the Service would no |onger bear the burden of proving he was
deportabl e, or that he no | onger would be eligible for an automatic
stay of deportation pending an appeal to the federal circuit court
of appeal s.

5 The procedural protections and substantive forns of relief that
are avail able in deportation proceedi ngs are consi derably different
and nore extensive than those avail able in exclusion proceedi ngs.
See Landon v. Plasencia, supra. Congress has nmade sone effort to
elimnate these distinctions in the Illegal Inmmgration Reform and
| mmigrant Responsibility Act of 1996, Division C of Pub. L. No.
104- 208, 110 Stat. 3009-546 (“IIRIRA"). Cf. section 240 of the Act,
8 US C 8§ 1229a (Supp. Il 1996).
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[1. STATUTORY PROVI SI ONS AND CASE LAW ENTI TLI NG THE APPLI CANT TO
A HEARI NG IN WH CH HE CAN SEEK SUSPENS|I ON OF DEPORTATI ON

A. The Statute Requires Qur Finding That the Applicant Did Not
Make a Meani ngful Departure

The applicant’s case is controlled by the former provisions of the
Act pertaining to deportation and relief from deportation in the
form of suspension of deportation. See Illegal Inmmgration Reform
and I mm grant Responsibility Act of 1996, Division Cof Pub. L. No.
104- 208, § 301(c), 110 Stat. 3009-546, 3009-575 (“IIRIRA”). These
provisions are found at former sections 242 and 244 of the Act, 8
U S. C. 88 1252 and 1254 (1994).°

Former section 244(b)(2) of the Act provides, in pertinent part,
that “[a]ln alien shall not be considered to have failed to naintain

conti nuous physical presence . . . if the absence . . . was brief,
casual, and innocent and did not neaningfully interrupt the
conti nuous physical presence.” (Enphasis added.) This |anguage

originated in the Supreme Court case of Rosenberg v. Fleuti, supra.
In Espinoza-Gutierrez v. Smith, supra, the court found that
“[hlistorically, this | anguage has been vi ewed as a border-crossing
mechanism” ld. at 1275. The Ninth Crcuit went on to concl ude t hat
“Iw] hen Congress adopts | anguage fromcase lawinto statutes, there
is a strong presunption that Congress intended the | anguage to have
the sanme purpose in the statute, as it did in the cormon law.” 1d.;
see also Lorillard v. Pons, 434 U S. 575, 580 (1978).

5 Assuming that the applicant’s eligibility for suspension of
deportation under forner section 244(a) is governed by current
sections 240A(d) (1) and (2) of the Act, 8 U S.C. 88 1229b(d)(1) and
(2) (Supp. Il 1996), under the transition rule contained in section
309(c)(5) of the ITRIRA, 110 Stat. at 3009-627 -- a matter that has
not been addressed by the Board in |ight of the recent anendnent of
that section of the newlaw by the Ni caraguan Adj ustnment and Centra
Anerican Relief Act, Title Il of Pub. L. No. 105-100, 111 Stat. 2193
(1997) -- the applicant would qualify for suspension of deportation
as he had acquired 7 years of continuous physical presence prior to
hi s departure and has not been absent fromthe United States for an
aggregate of tine greater than that allowed by the statute. | note,
in addition, that to date, he has not been served with an Order To
Show Cause and Notice of Hearing (Forml-221) or a Notice to Appear
(Form1-862).
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The applicant resided in the United States since 1983, a period of
15 years to the present tine, and a period of 10 years to the tine
that he departed in 1993 to visit his ailing father. At the tine
that the applicant departed in response to a famly emergency,
section 244(b)(2) of the statute provided that the applicant’s
conti nuous physical presence would not be considered to have been
broken by virtue of such a departure, as it was not meaningfully
interruptive of the period of tine he had resided in the United
States and m ght continue to reside here. |In other words, Congress
contenpl ated that an “illegal alien” who woul d ot herwi se be eligible
to apply for and be granted suspension of deportation would not be
rendered ineligible by virtue of making such a departure. The
applicant did attenpt to apply for suspension in the proceedings
from which this appeal 1is taken, but consideration of his
application was foreclosed, in my opinion, erroneously.

Barney v. Rogers, supra, relied on by the mgjority, involved an
appl i cant who obt ai ned perm ssion in the formof “advance parole” to
travel and return to the United States while his application for
adj ustment of status was pending. As the dissent of Board Menber
John GQuendel sberger indicates in detail, the "advance parole”
docunent in that case specifically advised the applicant of the
consequences of departure related to that application. Equally or
even nore inportant to our consideration of this case, Barney did
not involve any relevant statutory provision that specifically
contenpl ated that a departure would not mneaningfully interrupt or
di sturb the applicant’s prior status for purposes of eligibility for
di scretionary relief. The application of Barney to the i nstant case
virtually nullifies the operation of former section 244(b)(2) of the
Act, which expressly contenpl ates that a suspensi on application will
be made by an alien on his return fromtravel abroad.

B. Supreme Court Law Requires Qur Finding That the Applicant’s
Departure Was Not Meani ngful or Interruptive of H's
Eligibility for Suspension of Deportation

In addition to the statutory basis for treating the applicant as
havi ng made only a brief, casual, and innocent departure, case |aw
supports our treating the applicant as not having neaningfully
interrupted his presence in the United States by virtue of his
departure and determ ning his status in a deportation proceeding.
The applicant’s | ast absence was for 2 nonths, making it brief. It
was not undertaken for any unlawful purpose, naking it innocent.
And, as discussed below, although the applicant sought trave
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aut horization in order to conply with the immgration laws while
responding to his famly enmergency, he did not consider his trip
interruptive of his residence or intend to depart in a manner that
woul d neaningfully interrupt his residence, naking his departure
casual

In Rosenberqg v. Fleuti, supra, the Suprene Court addressed the
return of a lawful resident alien who, had he been found to be
maki ng an entry to the United States, would have been subject to
exclusion proceedings and found excludable, holding that his
departure woul d not be a “meaningful” one, resulting in an “entry,”
if it was not the applicant’s intent to depart in a nanner
meani ngful ly interruptive of his permanent residence. 1d. at 462.
The Court enphasi zed that the anendnment of the statute, with respect
to lawful resident aliens, focused on the permanent resident’s
intent as reflected by the I ength of the absence, the purpose of the
absence, and evidence that the resident considered the inplications
of his leaving the country. 1d. Particularly applicable to the
case before us is the Suprene Court’s adnonition that the “brief,
casual, and i nnocent” distinction protects qualifying  residents from
“unsuspected risks and unintended consequences of . . . a wholly
i nnocent action.” 1d.; see also Landon v. Plasencia, supra.’

The applicant before us is not a permanent resident, but these
indicia of intent with respect to his travel, and the standards
devel oped in Fleuti and Landon apply equally to himfor purposes of
characterizing his departure. Based on the statutory exception that
we nmust observe in determning his continuous physical presence for
pur poses of assessing his eligibility for suspensi on of deportation
we must consider whether his departure was brief, casual, and
i nnocent . As | have indicated above and conclude below, his
departure cones within this exception, and he should be protected
fromthe unintended consequences of his having travel ed as he did.

” In Landon v. Plasencia, supra, the Supreme Court acknow edged t he
particul ar treatnent to be afforded a | awful pernanent resident, and
recogni zed that a permanent resident was to be entitled to the
i ncidents of due process normally available only in a deportation
proceeding. 1d. at 328 (citing Kwong Hai Chew v. Colding, 344 U.S.
590 (1953)). The Suprene Court clarified that the constitutiona
consi derati ons underlyi ng Chew did not so nuch mandate a particul ar
forum for determining the resident’s status as they required that
the incidents of due process normally afforded a resident were to be
observed.
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C. Nnth Grcuit Law Requires That the Applicant Have the
Qpportunity To Apply for Suspension of Deportation in a
Deportati on Hearing

In Mendoza v. INS, supra, the Ninth Grcuit acknow edged that the
Fleuti doctrine had been specifically expanded by Congress to
enconpass “illegal aliens” seeking suspension of deportation. 1d.
at 337 (referring to section 244(b)(2) of the Act). The court
di stingui shed the circunstances of an alien seeking suspension of
deportation or |egalization, for whom express statutory exceptions
exi sted, fromthose of the petitioner, who attenpted to i nvoke the
doctrine to term nate deportation proceedi ngs based on her having
used a snuggler to return to the United States after a 3-day

departure. The court stated that “an illegal alien who departs for
a very brief tine and |ater seeks suspension of deportation or
| egalization is deemed not to have entered.” [d. at 338.

The character of the applicant’s departure is not only central to
whet her he can qualify for suspension of deportation, but to our
determ nati on whether he belongs in exclusion or deportation
pr oceedi ngs. If, according to the express statutory provision
enacted by Congress in section 244(b)(2), his departure was not a
meani ngful one, we nust afford him an opportunity to apply for
suspensi on of deportation as he has attenpted to do. Unless we are
prepared to offer him an opportunity to seek suspension of
deportation i n an excl usi on proceedi ng under the rational e of Landon
v. Plasencia, supra, his status nust be determ ned in deportation
proceedi ngs, the only context in which he can apply for suspension
for deportation.

Case lawin the NNnth Crcuit does not distinguish brief, casual
and i nnocent departures acconplished with advance parol e fromthose
undertaken without authorization. |In Patel v. Landon, supra, the
Ninth Grcuit expressly found that “it is clear” that the departure
of an alien who had been granted advance parol e and was i nspected on

his return was brief, casual, and innocent. |d. at 1457. The court
found the character of the travel -- a 1-nonth trip by the appell ant
to visit his ailing father in India -- came within the Fleuti

doctrine's definition.

Al t hough Patel was an applicant for adjustnent and could have
pursued his application before the district director, or even
applied for his imrgrant visa at a consul ar post abroad had that
failed, the court found that “[i]t is clear that deportation
hearings afford substantial procedural advantages not present in
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excl usion proceedings.” Patel v. lLandon, supra, at 1457; see also
Navarro- Aispura v. INS, supra, at 235. By contrast, the applicant
in this case sought to apply for suspension of deportation, a form
of relief not available directly fromthe district director, and not
avail able -- at least as the | aw has been construed to date -- in
exclusion proceedi ngs, but only available in deportation
pr oceedi ngs.

In Patel v. Landon, supra, the Ninth Crcuit rejected outright the
Service’s contention that nerely “by the attendant grant of advance
parole,” Patel lost his right to have his status determined in
deportati on proceedings. 1d. at 1457.8 Nothing in the statute or
regul ati ons expressly makes obtai ni ng advance parole a factor that
precludes a finding that the applicant’s departure was brief,
casual, and innocent. |In particular, in Sharnma v. Reno, 902 F. Supp
1130 (N.D. Cal. 1995), the court recogni zed that brief, casual, and
i nnocent travel acconplished by neans of advance parol e as a form of
travel authorization did not require an otherwise qualified and
eligible alien to forfeit the determ nation of his or her status in
a deportation proceeding. Id. at 1137 n.8 (stating that “8 C F. R
§ 212.5(f) allows the INS to grant ‘advance parole’ to an alien
before he attenpts to enter the United States. ‘INS also utilizes
advance parole to permt aliens to | eave the country and to reenter
lawful Iy wi t hout jeopardi zing pendi ng applications for discretionary
relief.’ Navarro-Aispura v. INS 53 F.3d 233, 235 (9th Cr.
1995)."); see also Joshi v. District Director, INS, supra, at 803
(finding that advance parole is sinply an adm nistrative device).

In addition, the Ninth Crcuit has specifically rejected the
Board's interpretation of the “casual” element of the Fleuti
doctrine as limting casual departures to those nade wi thout trave
docunments. See Castrejon-Garcia v. INS, supra. The Ninth Crcuit
observed, with disapproval, that “[a] pparently the Board under st ood
‘casual’ to be the sane as ‘unstudied or ‘informal,’” one of twelve
distinct neanings for the term contained in Wbster’s Third New
International Dictionary, and concluded that the Board s definition
was “plainly contrary” to the sense intended by Congress,
“penaliz[ing] a good faith effort to conply with the inmgration
|l aws of our nation.” 1d. at 1362.

8 The regulation in question contained two alternative clauses --
one in which an individual was granted advance parol e and i nspected
on his return, and another in which an individual’s departure was
uni nt ended or innocent and casual, his absence was brief, and he was
i nspected on his return. See 8 CF.R § 245.2(a)(3) (1984).
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In that case, addressing an “illegal alien” who was, like the
applicant, the potential beneficiary of section 244(b)(2) of the
Act, the Nnth Grcuit found that “[t]he evident statutory purpose
is to recognize that a person who lives for seven continuous vyears
in the United States does not destroy his eligibility [for
suspension] by actions that do not affect his commtnment to |iving
in this country.” Castrejon-Garcia v. INS, supra, at 1362 (citing
Kanmheangpatiyooth v. INS, 597 F.2d 1253, 1256-57 (9th G r. 1979))
(enphasi s added). The court held that when the purpose of a single
absence was to obtain a visa that would regularize his status, an
alien has not neaningfully interrupted his physical presence. 1d.
at 1362-63.

The applicant in this case has had a single absence for a famly
energency. To treat his departure as being a neani ngful one that
cannot qualify as “casual” because he obtained advance parole,
rather than attenpting to depart and return surreptitiously, would
be to “penaliz[e] a good faith effort” to conply wth the
immgration |aws. The fact the applicant obtained trave
aut hori zation does not reflect that he intended to break his ties
with this country or alter his conmtnment to living here
permanently. According to Ninth Crcuit law, his absence on this
singl e occasion was “casual” in the sense of Webster’s definition
2(a), “performed without regularity” or “occasional.” Castrejon-
Garcia v. INS, supra, at 1363.

M. CONCLUSI ON

Both the statute enacted by Congress and rel evant case |aw favor
restoring the applicant to the position he was in before he
travel ed. Had he never traveled in response to a famly energency
in 1993, denial of his asylum application would have been foll owed
by i ssuance of an Order to Show Cause. His status then would have
been determ ned i n a deportati on proceedi ng where he could apply and
be consi dered for suspensi on of deportation under section 244 of the
Act. Gving effect to the “brief, casual, and i nnocent” distinction
i ncorporated into the statute would protect the applicant fromthe
“unsuspected ri sks and uni nt ended consequences” of his visit to his
ailing father, which was “a wholly innocent action” undertaken on a
singl e occasion. Rosenberg v. Fleuti, supra. The mgjority ignores
and fails to offer a reasonable explanation for failing to foll ow
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the statute and the case law consistent with it. Consequently, |
di ssent.®

DI SSENTI NG OPI NI ON: John W @uendel sberger, Board Menber

| respectfully dissent.

| dissent because | believe that the outcome of this case is
controlled by the holding and rationale of the United States Court
of Appeals for the Ninth Crcuit in Navarro-Aispura v. INS 53 F. 3d
233 (9th Gr. 1995). As in Navarro-Aispura, the notice afforded to
the applicant in this case at the time of his request for advance
parol e did not adequately informhimthat he would | ose his right to
a deportation hearing upon inspection and admi ssion to the United
States pursuant to a grant of advance parole.

Navarro- Ai spura involved a long-termresident of the United States
who, during the pendency of his application for registry, departed
and returned to the United States pursuant to a grant of advance
par ol e. About 1 year after his return, the Inmmgration and
Nat ural i zati on Service denied Navarro-Aispura’ s application for
regi stry and comrenced excl usi on proceedi ngs. Since adm nistrative
review of a Service denial of registry is available only in
deportati on proceedi ngs, the i ssue presented i n Navarro- A spura was
whet her the right to a deportation hearing was forfeited by the
acceptance of a grant of advance parol e.

® By issuing this decision, the mgjority has, in essence, rejected
the | egal points posited by ny separate di ssenting opinion (and that
of Board Menber Guendel sberger), as well as those nade by the
applicant. Consequently, 1 believe the applicant may be said to
have exhausted his adm nistrative renedies. United States v. L. A
Tucker Truck Lines, Inc., 344 U S. 33, 37 (1952) (holding that
exhaustion of admnistrative remedies is required because “orderly
procedure and good adm nistration require that objections to the
proceedings of an administrative agency be nmade while it has
opportunity for correction”); see also Castillo-Villagrav. INS 972
F.2d 1017, 1024 (9th Cr. 1992) (stating that *“exhaustion of
adm nistrative renedies by a notion to reopen may be required as a
matter of prudence in order to develop a proper record, prevent
del i berat e bypass of the adm nistrative schene, and al |l owthe agency
to correct its own m stakes”) (citing Montes v. Thornburgh, 919 F. 2d
531, 537 (9th Gr. 1990).
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The court in Navarro-Aispura first recognized “that deportation
proceedi ngs afford greater procedural and substantive rights to an
alien than do exclusion proceedings.” [1d. at 235. The right to
renew an application for registry is one of the substantive rights
afforded in a deportation hearing, but unavailable in an exclusion
hearing. At the time he sought advance parol e, Navarro-Ai spura had
acquired the requisite nunber of years of residence to qualify for
registry and had applied to the Service for such relief from
deportati on. On his advance parole form Navarro-Ai spura was
notified that

[if] your application for Adjustment of Status is denied,
you wi Il be subject to exclusion proceedi ngs under section
236 of the Immgration and Nationality Act. Individual is
to be paroled into the United States for an indefinite
period of time providing prinma facie eligibility for
adj ustment of status continues.

Id. at 236. The court in Navarro-Aispura v. INS found this notice
afforded insufficient warning to justify the loss of the right to
renew the registry application in deportation proceedings. The
court reasoned that “[a]ssuming petitioner understood the form at
all, he m ght reasonably have assuned that the warning did not apply
to him since he was not applying for adjustnment of status.” 1d.

The applicant in the instant case seeks the opportunity to apply
for suspension of deportation, a form of relief which, |Iike
regi stry, depends upon his having denonstrated a |ong period of
residence in the United States and proof of good noral character
during that period. Li ke registry, suspension of deportation is
available in deportation proceedings, but not in exclusion
proceedi ngs. See section 244(a) of the Imrigration and Nationality
Act, 8 U S.C. § 1254(a) (1994); 8 CF.R § 244.1 (1997).

The inmportance of the potential relief at stake and inadequate
notice that such relief could be forfeited by departing pursuant to
advance parole are crucial factors in this case, as they were in

Navarr o- Ai spura. At the time he sought advance parole, the
appl i cant had accrued the 7 years of “continuous physical presence”
required for suspension of deportation. The applicant had not

appl i ed for suspension of deportation at the tine of taking advance
parol e; nor could he have applied since such relief is available
only in deportation proceedings and the Service had not sought
deportati on. Initially admtted as a nonimmgrant student, the
applicant was a resident of the United States who was subject to
deportation rather than exclusion proceedings. Bef ore departing
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under a grant of advance parole, the applicant had applied for
asylum with the Service and could have applied for suspension of
deportation at any time he was placed in deportation proceedi ngs.

The applicant applied for advance parole in January 1993 in order
to visit his father who was sick with cancer. The information
provided to the applicant on the advance parole form was the
fol | owi ng:

If, upon your return to the United States you are found to
be i nadm ssible, you will be subject to exclusion
proceedi ngs under section 236 of the Immgration and
Nationality Act.

(Enphasi s added.) The nessage conveyed by this notice is anbi guous.
One coul d reasonably assune fromthe | anguage used that the notice
focused upon what could occur at the point of return to the United
St at es.

A natural reading of the reference to a finding of inadm ssibility
“upon your return” is that a decision to initiate exclusion
proceedi ngs may be nmade at the tine of return to the United States.
If at that point there is evidence of crimnal conduct, for exanple,
or sonme other reason for exclusion wunrelated to lack of
docunentation, the Service may imediately institute exclusion
pr oceedi ngs. See Navarro-Aispura v. INS, supra, at 236. In
Navarro- Ai spura, however, and in this case, the applicants were
admtted as parol ees upon return and permtted to resune residence
inthe United States for many nonths before any further action was
taken on their pending applications for relief fromdeportation.

Al t hough the applicant could reasonably have understood fromthe
i nformati on on the advance parole formthat he risked being placed
in exclusion proceedings at the time of his return to the United
States, he was not informed that, even if admitted upon return as an
advance parolee, he would forever after be subject to exclusion
proceedi ngs with the consequence of forfeiture of all the procedural
and substantive rights available only in deportation proceedi ngs.

In sonme respects the notice to the applicant in this case is nore
flawed than that provided in Navarro-Ai spura. Although the notice
to Navarro-Aispura referred only to adjustnent of status, an
application for registry under section 249 of the Act, 8 US.C
§ 1259 (1994), is submtted on the same Form [|-485 used for
adj ustment of status under section 245 of the Act, 8 U S.C. § 1255
(1994). See 8 CF.R 8 249.2 (1997). Thus Navarro-Ai spura may have
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reasonably understood that his application for registry could be
considered a type of application for adjustnment of status which
could be affected by taki ng advance parole. Furthernore, the notice
in Navarro-Ai spura indicated that the applicant would be placed in
excl usi on proceedi ngs should his pending application for adjustnment
of status be denied after return. In the instant case, the
anbiguity in the notice is such that a reasonabl e applicant would
not expect that the right to a deportation proceeding would be
precluded after readmssion to residence in the United States
pursuant to a grant of advance parole.!?

The Ninth Grcuit’s decision in Barney v. Rogers, 83 F.2d 318 (9th
1996), provides an illustration of |anguage used in an advance
parole form which nore clearly spelled out the consequences of
departure. In Barney, the applicant had applied for adjustnent of
status prior to departing under a grant of advance parole. The
noti ce on her advance parole form advi sed:

I f your application for Adjustnment of Status is denied, you
wi || be subject to exclusion proceedi ngs under Section 236
of the Immgration and Nationality Act. Individual to be
paroled into the United States for an indefinite period of
time providing prima facie eligibility for adjustnent of
status conti nues.

Id. at 320. This warning inforned the applicant in Barney that she
woul d be subj ect to excl usion proceedi ngs shoul d her application for
adjustnment of status be denied at any time after her return.

Conpar abl e notice in regard to the applicant’s situation after his
return to residence in the United States was not afforded in the
i nstant case. Fundanental fairness requires clearer |anguage than
that provided to the applicant in this case before he can be said to

YIn his pro se brief filed with the Board, the applicant expl ai ned:
“I applied for a parole. Trusting it to be a sinple perm ssion for

a brief visit, it turns out to be a disaster. True, the parole
clearly states: ‘If upon your return to the UNI TED STATES you are
found to be inadmissible, you wll be subject to exclusion
proceedi ngs . . " . Apparently in ny case there is no
condi ti on/ effect statenent Had | known that | was inadm ssible, |
woul d have never left.” As the applicant explains, he understood

the wordi ng of the condition in the warning, “upon your return .
found to be inadmissible,” not to include the situation of a
returnee who is inspected and permtted to resune residence in the
Uni ted States.
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have forfeited his status as a resident alien entitled to a
deportation hearing.

At the tine he departed pursuant to advance parol e, the applicant
inthis case was prinma facie eligible for suspension of deportation
under section 244(a) of the Act. Not ably, the statute governing
suspensi on of deportation specifically provides that a “brief,
casual, and innocent” departure from the United States shall not
di srupt “continuous physical presence.” Section 244(b)(2) of the
Act. The Ninth Grcuit has held that an alien who took an 8-day
trip to Mexico to attenpt to obtain a visa, and then attenpted to
enter the United States illegally, did not interrupt his continuous
physi cal presence for suspension of deportation purposes.
Castrejon-Garcia v. INS, 60 F.3d 1359 (9th Gr. 1995). Referring to
the “brief, casual and innocent” test of section 244(b)(2), the
Ninth Circuit noted that “[t]he evident statutory purpose is to
recogni ze that a person who lives for seven continuous years in the
United States does not destroy his eligibility by actions that do
not affect his conmtnment to living inthis country.” 1d. at 1362.
I ndeed, had the applicant acconplished his brief departure fromthe
United States w thout authorization by the Service and then
reentered w thout inspection, he would have remained subject to
deportation proceedings as an illegal entrant and could have
remained eligible for suspension of deportation under section
244(b). See, e.q., de Gallardo v. INS, 624 F.2d 85 (9th Cr. 1980)

(stating that illegal entry or reentry does not necessarily render
absence not “innocent” under section 244(b)); Castrejon-Garcia v.
INS, supra. It defies logic, if not due process and equal

protection, to conclude that the applicant forfeited his right to a
deportation hearing and his right to apply for suspension of
deportati on when, instead, he followed the adm nistrative procedure
est abli shed by the Service for obtaining advance parole to depart
and reenter.

It is interesting to note that the right to apply for suspension
of deportation can be forfeited in a nunber of situations, e.g., for
failure to appear for a deportation hearing or to conmply with a
grant of voluntary departure. See section 242B(e) of the Act, 8
U S.C § 1252b(e) (1994). The statute, however, limts forfeiture
to instances in which oral notice of that consequence of failure to
appear has been communicated to the alien. See sections 242B(e) (1),
(5) of the Act. This statutory requirenent of notice before
forfeiture of procedural and substantive rights otherw se avail abl e
to an alien who has entered and resides in the United States is
fundanmental to fair play and elemental justice. The holding in
Navarro- Ai spura simlarly preserves fundanental fairness inassuring
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adequat e noti ce before an alien who accepts advance parole status is
categorically relegated to exclusion proceedings. The holding in
Navarro- Ai spura should guide our determnation in this case
regardi ng whet her the applicant was afforded adequate notice that he
woul d be forfeiting his right to a deportation hearing. The notice
afforded in this case does not neet the basic requirements of
justice and fundanmental fairness. For that reason | would reverse
the decision of the Immgration Judge and terminate exclusion
proceedings in this case.
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